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..
L INTRODUCTION

1. In this order. ~ resolve two fmmal complaints filed by Bell Atlantic-
Delaware, er aI. (Bell Atlantic or Complaimun).' one against Frontier Communications
Servi~ Inc., et al. (Frontier)2 and one against MCI Telecommunications Corpotation (MCI)3
(collectively Defendants).4 pursuant to section 208 of the Communications Act of 1934,. as
amended (Act).' Bell Atlantic contends that Defcudanrs violated section 276 of the Act and
section 64.1300 of the Commission's rules by refusi.ns to pay payphone COmpensation for
compensable calls that originated on Bell Atlantic payphones. Under section 276 of the Act,
and the Commission's implementing rules and orders, interexchange carriers (lXCs) are
requiJ'ed to compensate payphone service providers, including .local exchange carrier (LEe)
payphone service providers, for certain completed intrastate and interstate calls originated
from the payphone service providers' payphoncs.6 Bell Atlantic seeks an order requiring

Bell Atlantic-Delaware, Inc.. Bell AtIaatic-MaryIand., IDe., Ben AdaIUic·New Jersey, Inc~ Ben Atlantic:­
Pennsylvania. loc., Bell AtJannc-VirgiDia. 1Dc., Bell AtlaDtic-WasbiDgIOQ., D.C.. IDe., Ben Atlantic·West Virzinia.
Inc., New York Telephone Company aDd New Englmd Telephone aDd Telegraph Company (collectively Ben
Atlantic).

2 Frontier Communications Services Inc., Frontier Communj~OIIS IntematiOdal 1Dc~ FI'OIlticr
CommUDications of the West Inc., FtODtier CommUllic:acioas-Nortb Cc:otral Region~ Frontia" COIDlltUOicatioDS

of New England Inc., i1Ild Frontier CommunicalioDs of the Mid Atlamic Inc. (collectively Frontier).

Subsequent to cbe filing of this complaiDt, Defendant Mel merged widl WorldCoDl. This order is
binding aD all named parties and their successors-in-interesl.

Bell AtlDntic v. FI'omim', File No. E-98-48 (filed July 15. 1998) (Complaint (Frontier». Bell Atlantic ".
Mel. File No. E-98-49 (tiled July IS, 1998) (Complaint (MCt». The allegations and Icp.l analysis are vinually
identical in the lWO Bell AllaDtic complaints. Ben At1mtic initially fsled its complaint against FrcmQer
Corporation. which is a boJdmg company that owns common carriers subject to the ComDUssion's rules. The
parties qreed that Bell Atlantic could amend its complaim to substitute the Froutier L4mg Distance Companies
for Frontier Corporation u the defendants. See Bell AtlanticlFrontier Joint Stabmcnt '" 2. Accordingly, Bell
Atlantic filed a revised c:omplaiDt substituting the Frontier LongD~ Companies u tho defendants on
September 4, 1991.

41 U.S.C. § 208. SEction 201 gives a party the right to file a c:omplaiDt with the Commission if it
believes that a common carrier aaed or failed to ad in c:ontnlvcutioa oftbe Act or a Commission rule or order.

6 See 47 U.S.C. § 276; 47 C.F.R. § 64.1300; St!Jt1 alsol~oft. PtlY Tellllpltmw
ReclQ3sjficolio" tmd COIIfPM'atiOl'l P'1'CNUiOlfS o/tlte Telecommruricalimu Act of1996. ReptN't and 01'_, 11
fCC Red 20.541 (1997) (&port and Or_); 0"'" on ReconsirkratiOll, 11 FCC Red 21,233 (1997) (Or" 0"

RecolUideI'ation) (collectively the Payphone 0ni8n). The PaypItont8 0rdIttn were at&med in part and vacated
in part. Sa Illinois Publlt: Telecom"'. v. FCC, 117 F.3d SSS (D.C. Cir. 1997). The Cnmmis$iaa addressed the
issues remanded by lilirtois Public Telecom_ in me $Rcond Import and 0,." 13 FCC Red 1778 (1997)
(Second Report tmd o,dB). The Second Repon and Or..wu also appealed... CD appal. the COUJ't remanded
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DA 99-1971

Defendants to pay payphonc compensation to Ben Atlantic for all calls originated on its
payphones and canied by Defendants. during the fourth quarJer of 1997 and the first quarter
of 1998. Bell Atlantic also sc:cks an order directing Defendants to make future payments for
such calls.

2. DefeDdants each filed an answer arguina that Bell Atlantic is not entitled to
payphone compensation for the calls at issue because Bell Atlantic did DOt adequately certify
that it had complied with the compensation eligibility PieJequisitc8 set forth in the Payphone
Orders.7 In Defendants' view, certification requires that BeU Atlantic prmre to DefendaJ1ts'
satisfaction that Ben Atlantic has met all of the compenstKion eligibility prerequisites,
including the removal of intrastate subsidies from Bell Atlantic's rates.'

3. We find Defendams' argumenIS without merit. The term certifieati~as set
forth in the Order on Reconsideration, does not mandate that a LEe payphone service
provider prove to the !XC payor that it has satisfied each~on eligibility
prerequisite. Under the Commission's mles and orders, for purposes of ttiggcring the IXCs'
payment obligation. aLEC paypbone service provider sufficiently "certifies" its complianc:e
with the prerequisites by attesting authoritatively to an IXC payor that such LEe paypboDC
service provider has satisfied each prerequisite to the receipt of payphonc compensation.
Moreover~ we :find this approach to be consistent with the ordinary meaning of the tcnn "to
certify." We therefore conclude that Bell Atlantic adequately certified to Defendants that it
satisfied the compensation eligibility paequisites. Accordingly~we order Defendants to pay
payphone compensation to Bell Atlantic for all compensable calls routed to them that
originated from Bell Atlantic payphones during the fourth quarter of 1997, the first quarter of
1998, and all subsequent calls, as required by the Act and the Commission's rules.

cmain issues to !be Commissiaa. S- Mel TelecollllJl. Cmp. Y. FCC. 143 F.3d 606 (D.C. Cir. 1998). The
Commission addressed diose issues in the TIrird /&port and Order. 14 FCC Red 2S4S (1999). The portions of
the Payphone 0rt:WI7 addressed in dUs order were neither vae:ated nor remanded by the CaurL

see Or_ on R«OIUidlnJlion, 11 FCC Red 21,233 (1997).

Sa Fl'ODtier Answa" at para. 40: MO Answer It pea. 12.
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4. In the ·Paypho~O",ltIrs." the Commission adopted new rules and policies
governing the payphone industry to implement section 276 of tbI: Act. 1'bose rules a!Jd
policies: (1) establish a plan to el1SUft: fair compensation for "eaeh and every completed
intrastate and interstate call using [a] payphoDe(;)" (2) establish a plan to discontinue
intrastate and interstate camer access charge SCl'Vice elements and payments in effect on such
date of enactment, and all intrastate and interstate payphoDc subsidies from basic exchange
services; (3) prescribe nonstruetural safeguards for Bell Operating Company (BOC)
paypboncs; (4) permit the BOCs to negotiate with location providers regardins the interLATA
carrier prcsubscribed to their payphones; (5) permit all [payphcme service providers] to
negotiate with 1000000n providen about the intraLATA cauiers that are presubscribcd to their
payphones; and (6) adopt guidcliDes for use by the states in establishing public interest
payphoncs to be loc:ated "where there would otherwise not be a payphone(.]"IO

5. In the Payphone Orders. consistent with section 276 of the Act, the
Commission concluded that all payphonc service providers, including LEe payphone service
providers. must be compensated for "each and every completed intrastate and interstate call"
originated from their payphones.11 Prior to the Payphone Orders, payphone service providers
received no revenue for originating certain calls (e.g., subscriber 800 and other toll-free
number calls) and were prohibited from blocking callers from making some of those calls

9 kpor' and Ort/Ilr, 11 FCC Red 20,541; (JryJp on Recoruidtm:tdiOtl, II FCC Red at 21,233. Thc:rc: have
been many orders in CC Docket No. 96-128, inchadiug the Payphone Orden, wbich address It variety of
payphone-relat.l:d issues. We will refer to this docket u the payphcme proccedillg

10 47 U.S.C. § 276(b). Scctioa 276(b)(1)(B) directed the Commission to discoDtiDue the above-mentioned
carrier access char&c scrvilCe elmnmlts and payrnems in effect on such date of elUlCbDerit and iDlnsaa and
interstate payphone subsidies in favor of a com.pensatioD plan that would eDSUre fair compcnsatioD for elK:b 21Dd
every completed call u set forth in section 276(b)(1)(A). Only certain types of paypbone owners were entitled
to subsidies.

11 47 U.S.C. § 276(b)(1)(A) (dire<:ting the Commission to establish a plan "to msuIe tbat all~c
service prG\'iders are fairty compa.seaed for each lIDd every camplered iDnsratB aDd illteisade call using their
payphone"): 47 C.F.R. § 64. 1300(a) (requiring "every c:arriet to whom • completed c:all from a payphone is
routed [to] compeuate the paypbone: service provider for th8 call •..."). S. abo Rtrpon anD Or't*r, 11 fCC
Red 81 20,566, pma. 41.
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(e.g., access code calls).12 The Commission concluded in thep~ 0rtJus that payphone
service providers must be compensated for access code, su*riber 800. and other toll-free
ntnnber calls. whether they are jurisdictionally intrastate or i.Dtcrstate.13 The Commission­
further concluded that IX~ the primary economic beneficiary of such calls, would be
responsible for compensating the paypbone service providers.1.

6. The Commission concluded that LEe paypbont: service providers would be
eligible to receive compeasation fol' completed calls originatrrl from their payphones once
they bad satisfied certain requirements. SpccificaJ1y, to receive compensation. the
Commission required that each LEe "must be able to <:ertify" that it bad complied with those
prerequisites.15 In the PayphOM Ortkrs, the Commission did not set forth any requirements
for the form of such a cc:nification. The Commistrion subsequem1y stated in the Se~ond

Report and Ordu, however, that LEe payphone service providers are not required to file
such a certification with any state or fcdclal regulatory agency or to obtain a formal
certification of compliance from either the Commission or the states to be eligible to receive

12 See Telephone Opentor Consumer Services Improvement Act (TOCSIA). Pub. L. No. 101-435. 104
Stat. 986 (1990) (codified at 47 U.S.C. § 226) (prohibitiDg payphooe service providt:rs from blocking e:enaiD
calls); .fee also Rsport and Order, 11 FCC R.c:d at 20.568. pua. 52. An "access code call" is a call made using a
sequence of Dumbers that. whed dialed. COQIIeCt the caner to the operator service pI'OYider (OSP) assoc:iar.ed wi1b
that sequence, rather than die asp presubscribcd 10 dle originaliog 1iDe. Access code calls ilK:hade tou.trw calls
(c.g., 1-8QO.CALL-ATT), lOIXXXX calls in equal access areas. aocl "950- Feature Group B dialing (950-0XXX
or 9S0.1XXX) anywhere. where the tbn:e-digit XXX denotes a particular interexebanlc caurier. sa Poitela and
Rrda ConcentJng Operator Service Acce.u and Pay Telephone CompelUatton. 7 FCC R.c:d 3251. 32S1 0.1
(1992). "Sub5criber 800 calls- consist of calls to an 800 number assigned to a perticular subscriber. S­
ImpJeme"talion oflite Pay TelqHttmtr Rsc/t:u$i/icatio1t tmd C~atiOllProtIUiOIU of.T.I"~
Acr of J996. Notice of PropoKd Rulc:makillg. 11 FCC Red 6716 (1996). In this order. the: term subscriber 100
call1:Dcompasscs toU·free subscriber calls, includinlill and 877 aumbers. See Toll Fr. Sen1ice A.cc~ Coda.
II FCC Red 2496 (1996); see aho Third R6pon tmd 0,..,.. 14 fCC Rgd al1561 n.88.

13 See Report and Or_. 11 FCC Red at 20.568. para. S2.

I" Far purposes of paying c:ompensation for compensable: calls and other associated obliplion$, such as
tracking c:alls. the term "IXC' includes a LEC wbeD it provides~ intraLATA toU service. See RIJptwt
mtd 0,_, 11 FCC Red 3d 20,514, ,... 13 0.293; Order on /U1c()ll$idBatiDn, II FCC Red at 21,210. pens. 7~
75 & 21,278. pan.. 92. UDder the Third RI!pon and Order. the default per-e:a11 compensacion amOUllt is $0.24
absent oegotiatioD to receive a differeat amount. See Third RspMt and Ordtrr. 14 fCC Red at 25s;z. paras. 14.
196 (setting forth the history of Commission paypboDc compensation plaDs lIDd ambUshing the compalSllion
amount rctroaetive to October 7. 1997).

IS Sal Or" on R«onsidualioft, 11 fCC Red III 21,293-94. para. 131.32; s-. iIrfra para. 12 (listillg
s~ificn:quiremeD1S).
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-.
per-call compeD$llion pursuant to the Payphone o,.."S,16 Addressing c:ertification in the
Bureau InJrcutate Tariffing Waiver Order, the Common Camet Bureau (Bureau.) stated that,
although the Commission docs not require a LEC payphone service provider 10 file a
certification with it, nothing in the Payphone Orders prohibits an IXC payor from requesting
such a certification from. the LECs.l? In the Bureau Coding Digit Wahe,. Order. the Bureau
further staled that "LEes that have certified 10 the !XC that they comply with the
requirements of the Payphone Ortkrs must receive per..caU compensation."11

B. The Bell AtlaDtie Complalllu.

7. Bell Atlantic provides local exchange and payphonc scnrices in the northeast
and mid-Atlantic states.19 Defendants Frontier and MCI are IXCs that provide both interstate
and intrastate telephone toll servic:e.20 Since October 7. 1997, the beginning ofper~
compensation. Bell Atlantic has delivered calls from its payphones to DefendaDts.21

8. To obtain compensation for calls that originated from its payphones. beginn;ng
in June 1997, Complainant Bell Atlantie---including then-NYNEX;l;z--sem letters to Frontier
and Mel stating that the letters "certified" that each of its companieS had satisfied the

.11 See $l!cond Report and Order, 13 FCC Red at 1780, pua. 1 n.9; 1M al80 IlllpleltltUUation ofthe Pay
Telephone R~la.rsificationaNi Co",pmvatioft ProvisltPt8 ofdtl! TslBcOllllJlWlicDtlolu Act of /996, Memorandum
Opinion and Order. 13 FCC Red 4998, SOOI-02. P8IL 4 (1998) (B.".", Codi1rg Digit Wa;-w" 0rc:leI-)
(emphasizing that there are DO $bile or fedctal certification requirements).

See BIITeaJI Inlnl#Qte Tariffi. W~Or.,. 12 FCC Red at 21,310. para.. 22.

1& Bflreau Coding Digit WGiver' CIr'dIttr. 13 FCC Red at SOOl.Q2. para. 4 (CDlpbasis added); ses tzlso iIrfra
para. 30 (discussing tbe rilhts of a payor to challenge a certification).

19 See CompJaim (FronDer') Ill: para. 2; Complaint (Mel) at para. 2.

See Bell AtlmticIFraoticr Joint Statancnt III 2; Mel Answer at para. 3.

Se~ Bell Athaui<:lFranticr Joint Statement at 2; complaint (Mel) at para. 6.

n Bell Adantic and NYNEX merged prim' to tiling the iJlsQIqt complaiDls. We note, however. dull ill June
1997-whcn Bell At1aDtic initially soulbt eompeIlS8tiOll from the IXCs-BeU AtlanIic: and NVNEX bad !lOt yet
meraed. Therefore. each COInpBlly iDida1ly lIIleDIPIed to obtaiD compeuAtion iDdcpendemly of the: odla'. For the
pwpose of this complaint, menm.et:S ro the Complaimmt Bell Atlantic Nfa' to the merpd mtity. which includes
former NYNEX teIritory, unlns otherwise Doted.

6



DA 99-1911

compensation eligibility prerequisi~ as set forth in the Payphone Orden.ZJ Therefore,
Complainant~ each of its companies was entitled to receive payphone compensation as
set forth in the Commission's nllcs and orders. To supplement its letters. NYNEX provided
several compliance matrices listing how it satisfied certain prerequisites including: imrastate
subsidy removal; intrastate tariff' filings for payphone services; unbundled functions and
features; and state-specific tariff information.N Similarly, Bell Atlantic provided information
in its letters indicating how it satisfied each pIa'CqUisite; for example. in responding to each
rcquiremenl, Bell Atlantic noted the effective date of the tal'ift approved date for the tariff or
order. and tariff number. where applicable.1S

9. Defendants Frontier aDd Mel respondea similarly to Complainant's June 1997
letters.26 each stating that it would IlOt pay compensation until Bell Atlantic proved that the
compensation eligibility prerequisites bad been satisfied. Specifically, Frontier refused to pay
compensation for any calls originated in Bell Atlantic's territory (including fOlDler NYNEX
territory) until it was provided with specific nta.terials that it contended would demonst:rale

:z:I See Complaint (Frontier) at paras. 12-13 &: Exhibit A. Exhibit A to tbc complaint asamsr Frontier is
the foUowmg; Letter to FCNC-Frontiar Comm. No. O.Ro, "NYNEX Certific:la:iGa of Compliance with
Requirements for Payphonc Compensation in Payphone Reclassificatiad Proc:eediDg, CC Dodcet 96-128," from
Diane F. Gia.calone, VP-Gcncral MaDagcr, NYNEX Public Communicalioos &: Peter Shepbenl, Director,
NYNEX R.eSUlatory Planning (June 27, 1997) (heftiDafter Complaint (Frontier) lit Exhibit A). Sa! also
Complaint (Mel) at paps. 12-13 & Exhibit A. Exhibit A to the complaint agaiDsr Met is lID identical letter to
that in Exhibit A in the eomplaiDt apiDst Frontier, witb the recipient being Dtnmy Reuss, Cincinnati- for MCI.
Since the substance of the lctttn is identical, we will refer to these two letters as "Exhibit A" unless it is
necessary to distinguish becweea the recjpiems of the letter.

24 SH id at Attachment A at 3-14. NYNEX al30 prov~d compliance matrices for state and federal filing
rcquJremCllts, a billing and collection oudiDe, and II. sample invoice. 'The mlllriccs included iDfomuuion suc::h as
the date NYNEX filed a tariff to su:isfy • particulllZ' requirement, effective da!e of witt and wiff transmittal
number, or Ccmunission order approving certain action.

~ &. Complaint (Frontier) at Exhibit B. Exhibit B to the complaint against Frontier is the following:
Letter to Michael NighaD. Manaser-R.egubltory, AlJnctIFroncier" from Paul V. Fnmc:ischctti. Vice Presidellt­
Legislative Plamrina " R.e-EIlgiDceriPS, Bell Atlan1:ic (June 3D, 1997) (bl!l'CiDaftcr ComplaiDt (Frontier) at Exhibit
B); SH also ComplaiDt (Mel) at Exhibit B. Exhibit B to the complaint apiDsr Mel is ideatical to that in the
complaint against From:ier with the recipient being Laura Pickeral. MCL We will refer to these two JEttc:rs as
Exhibit B since they are idcaticaJ, unless it is necessaIY to distin,uisb between the recipients. Bell Atlancic
certified that each of its folJowinS c:ompanies complied with the Commission's requirements: Bell Atlantic­
DelaWCln:, Inc., BeU Atiantic:-Maryllllld, luc., Bell Atlantic-New Jersey, lnc~ seU Atiantic-PeMsylvlIDia, Inc.,
Bell Atlantic-Virginia, me., Bell AtlaDtic--Wasbington, D.C.. Inc., and Bell Atbmtic~West Virginia, IDe.

" Unless otbnwise specified., the entity "Bell At1IIIItic" includes former NYNEX territory. Thus,
Dcfendlmts responses to "Bell Atlantic.. CI1COmp8SS those Tl!SpODSCS to NYNEX.
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..
Bell Atlantic's compliance with the Commission's payphoDe compcosarion prerequisites.Z7

Similarly~ Mel stated that it was not required to pay per..ca11 compcosarion to Bell Atlantic,
because Bell Athunic had not provided evidence to substantiate the claim that payphone
subsidies bad been removed &om all of Bell Atlantic's intrastate rares.2I Mer. however, paid
compensation in some Bell Atlantic states.29 Subsequent to the 1iliDg of this corop~·
Frontier also paid compensation -in some Bell Atlantic states.30

10. Bell Atlantic issued twO subsequent letters in NovcmberlDc:c:cmber 1997 and
again in March 1998 each to Frontierl and MCI,» again m:ekina compcosation for calls
originated from Bell Atlantic's payphones (incluclin8 those in the fonner NYNEX territory),
and reiterating that it bad satisfied all of the Commission's compensation eligibility

n ~ FJ'ODtier' Answw III Exhibit A (staeiDI !bat Frontier would pay only those LEes that foUowed the
procedures tbat Frontier it&elf OUtlined); UtI aUo CompJaiDt (Froader) at Exhibit C (L~ to Paul v.
Franc=iscbetti. Vice Prcsideat - sell Atbartic Network Sema:s. 1Dc:. from Midulel J. Niabm. Direc:tor •
Regubdory Affain. Frontier (July 10, 1997»; ComplaiDr (Frontier) at Exhibit D (Lcaa'to Diane F. GiacaloDe,
Vice Presidem. NYNEX from MicbKl J. NiJbml. Direaor - RegulaUJry Affairs. "Fronu. (July 11. 1997».

a See Mel Answer at para. 12; 8ft 0/$0 Complaim (MCI) at Exhibit C. The removal of payphonc
subsidia is one of1he prerequisites to eligibility to obtain paypboae (:C)Dlpc:DSatiall. See infra para. IS.

%9 Bell Atlantic seeks compensation from MCI for the fourth quatta' 1997 for d1e following SlateS:
DelaWlll"e, Maryland. New Jersey. Pmmsylvania. Virginia. West VirgiDia, Maine. Masacbu...us and Rhock:
Island. and for the Oisaitt of Columbia. Bell Atlmtic seeks compensation ftom Mel for the fim quarter' 1998
for- tbe following states: Maryland, New Jersey. PCDDSYlvania. VirginiIL. Maine. Massadu''SCIU, Rhode bland. and
for all states on a going forward basis. SIJs Complaint (MCl) at paras. 16-17.

JO See Letter to Magalit: RomllD Salas. Secrdilry. FCC from SteVen A. AugusDDo, Counsel to frontier
(Nov- 4. 1998) (noting that subsequent to the filiJig of this complaim, Frontier agreed to pay compenSBlion to
Bell Atlantic for paypboaes in the following jurisctic:lions: Massadlusetts. "New Hampshire. New york.
Pennsylvania, VeP!Ioot. lII1d West Virginia) AI the time of the: filift,g of dlI: complaint. Frontier bad not made
any paypbone compensation paymeats to BellA~ for the fourth quarter 1997 or the tim quarter 1998.

U Sa Complaint (f1'Olltier') ad Exhibits E-F. Exhibit E to tbe CompJaiDE against Frontier is the: following:
L.cttcr to MiduId 1. NigbaD. Director - Regulatory Affain, Frontier communicatiodS frOID Diane GiaaIlooe. Vice
President. MaIUtiu& aDd PllmDing (Dec. 10. 1997) [hereinafter ComplaiDl (Froatier) III Exhibit E). Exhibit F to
the COtnplaillt apiDst Frontier is the followiDt: Lct!a' fi'om Paul V. FI"lIIICischetti, Vice President ~ Marketing
and PlaI:2niag. Bell Atlantic (Mar. 13. 1998) [hereinafter Complaint (Fraatier) at Exhibit Fl·

U See Complaint (MCI) at Exhibits D-E. Exhibit 0 to the Complllillt apiPst Mel is the following: Letter
to Laura Pick£ral. MCI Communicatiou from Dime GiaeaJone. Vice P:esident, Marketing and Planning. Ben
Atlanti<: (Nov. 12. 1997) [hcreiDaftllr Complaint (MCI) at Exhibit D]. Exhibit E to the Complaint against MCI is
the following: Leua' from Paul V. FraDCixhetti, Vice President - MIrlteting end PbmlliDg, Bd1 Atlantic (Mar.
13, 1998) (hereiDafter Complaint (Mel) at Exhibit E]. We note thal Exlubit E to the complaint against Mel is
idcDtical to Exhibit F to the compJailtt agaiDsc FI'DIItier.

8
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praeqaisites.33 Additionally, in June 1998, representatives from Bell Atlantic met with
representatives from Mel and Frontier (on separate occasions), along with certain
Commission staff members, to discuss Defendants' obligations to pay payphoDc
compensation.34 During these meetings, Commission staff expressed the position that the
Payphbne Orders clearly mandated that !Xes must compensate a LEe payphone service
provider upon receipt of the LEes certification of eligibility without further iDquiry or
requirements. Nonetheless. each Defendant stated tbat it would not compensate Bcll Atlantic
until Ben Atlantic had proven to each Defendants satisfaction that it bad removed iDtrast3tc
subsidies from its rates.3~

11. In July 1998, Bell Atlantic initiated the present action alleging that DefendaDts'
refusal to pay paypbone compensation violated section 276 of the Act and the Commission's
iInplemenUnS mles and orders. To f'aci1itatc resolution of the issues addreaed in the
complaint, the Enforcement Division of the Common Carrier Bureau (Division) held a status
conference for all parties on August 25, 1998. At that conference, the Division diRcted the
parties to brief two specific issoes: (1) what constitutes a "certification" as required by the
Commission's Payphone artisTS, and has Bell Atlantic complied with this certification
requirement; and (2) are there any circumstances undc:r which aIt interexcbaDge carrier may
refuse to pay payphone compensation after receiving a certification from a payphone service
provider.36

ID. DISCUSSION

A. IDtroduetioa.

12. In the PaypJwne Orders, the Commission set forth prerequisites that LEe

]] &e CompllliDt (froatier) .. Exhibit E; Complaint (Mcn at Exhibit 0 (sradna d1at "Bell Atbmtic bas
satisfied aU the FCCs Rq\lipmems for derqulatiq paypboDes").

34 Frontier ADswer" para. 22 (stating that Fraatit:r auendod the meetiDa lIDCi indicated at that time thu
Bell Atlantic "had nat proVeD m.r it is eDtit!ed to paypboae compensaticxl"). S8ff also Complaint (MCI) at para..
20.

H Sell Frontier A.nswa' lit para. 22. See also Complaint (MCI) at Attadunent I (Letter to Mic:bael J{cllogg.
Counsel for RBOC CoalitioD from LcoGatd s. Sawicki, MCI (June 24. 1991» (suuina that Mel is Dot

COIDpaisatinl cenam companies. iocludiDB BeD AtlllDlic. because they "have Dot met the requirenlent that LEes
remove intrastate paypbone subsidies from inUascae acc:ess rates mel eatify this to tile iDteracbqe carrien.").

U See Letter to Jemtifcr Myers. Federal Conununicasicms Cmunissioa from Pames (Ans. 26. 1998).

9
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payphone setYice providers must satisfy to be eligible to receive payphone compcl'sation.37 In
doing so~ the Commission delineated explicit guidelina that LEes must follow to satisfy each
prercquisite~ including. in some cases, filing UIriffs satisfyiDs the prerequisite.3I In the Order
on Reconsideration. the Conunission SUIted that once these prerequisites bad been met, "[t]o
receive compensation. a LEe must be able to certify the following"

(1) it has an effective cost accounting manual (CAM) filing; (2) it bas an
effective interstate CCL tariff retlecrina a reduction for deregulated payphone
costs and reflecting additional multiline subscriber liDc charge (SLC) ~ue;
(3) it has effective intrastate tariffs reflecting the removal of charges that
recover the costs ofpayphODcs and any intrastate [paypbone) subsidies; (4) it
has deregulated and reclassified or transfcm:d the value of payphone customer
premises equipment (CPE) and related costs as required in the Report tmd
Orckr; (5) it bas in effect intrastate tariffs for basic payphonc services (for
"dumb" and "smart" paypbones); and (6) it bas in effect intrastate and interstate
tariffs for unbundled functionalities associated with those lines.39

The Commission also required these LECs that ate BOCs to "have approved [comparably
efficient interconnection (CEI)] plans for basic payphone services and unbundled
funetionalities prior to receiving compensadion....to

'7 See &port and 0rdIsT. 11 FCC Red at 20.604-34, paas. 127-81 (esmbIishiDg eligibility reqWremelltS to
receive per~ eompeDSCion); s_ abo Order 011 RRcOlUit:Ieration. 1t FCC Red It 21,299--21,329. paras. 142­
220 (funber cliscu.ssing such requirements). These 0I"de!$ listed the steps LEes must tab w $2di8iY the
prerequisites includiDg what tariffS. if any, were~ to be filed with either dle states or the CommissiOlt.

,. See Repon mul 0,..... 11 FCC Red at 20.6Q4..34, puas. 127·87 (cstablisbins cligibilily requizemeats to
recci\IC pcr-caU compensation); $. abo 0rdI!r on RscolJ$/dtuation. 11 fCC Red at 21,299--21.329, paras. 142­
220 (fiJrrber discussing such requircmeJlts).

]9 Order on&c0n$~ 11 FCC R.c:d at 21,,293, para. 131. ~ also l",plementDliDn oft. Pay
TeJepltolte ReclonificatJon tmd COIIIpINI;tOttOll Pruvuions ofthe Teler:ommllltiealiOll$ Act of J996. Order. 12 FCC
Red 21,370,21,374..... 10 (Cam. Car. Bur. Apr. IS, 1997) (Bureau Intrastate Tariffing WaiNr 0,_) (SUIting
that the J'CqUir-.ent! for imras1lIdI! tarift's are as follows:

(1) that payphone senice inIrasCate ClIriffs hi: C05l-bued. CClQSistel21 wi1b Sec:Iiaa 276.
n~ lIIId caasialN' with COIfIPIdN III bII'iffiDg pideJinca; and (2) dull the states
ensure that paypba:le C05IS far UIU"egUJated cquipmCllt aad subsidies be ranoved from the
intraS18le local excbanBe scrvic:e aDd exdlaage access sctVice ma) (citaliODS omitted).

40 Onivon RecoruideNtion. 11 FCC Red at 21,294, para. 132. The Commission also required paypbonc
service providers to traDJIIlk pa)'phoae-specific c:odin& digiU to IXCs before paypIIoae scrvic:le providers would
be eligible to n:ceivc compensation. Due to diffic:ult:ies implemem:iDs co4iDI digits. tbe Bureau gnmted limited
waivers of the paypboDe service providers' obliptign to provide codin& digits. but rcneraa= .... the:st waivers

10
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13. Bell Atlantic contends that it is entitled 10 receive payphoDe compeDSBtion from
Defendants because it "certified" to each clcfc:ndam that it complied with the Commission's
compensation eligibility prexcquisites.41 All partics agree that. in these letters, Bell Atlantic
does not attempt to demonstra~ to the IXC payor that it complied with each prerequisite.42

Inm:ad. the letters purport to coDfirm to the IXC tIust Bell Atlantic bas complied with the
compensation eligibility~tes set forth by the Commission in the Payphone 0,"6.43

Defendants argue that Bell Atlantic's statements that it "certifies" that it bas complied with the
Commission's pren=quisites do DOt constitute 8 "certification" as rcquirc:d by the Commission's
orders.. Instead. Defendants contend. tbal Bell Atlantic ml1St demonstrate to the !XCs that it
actually has met the Commission's compensation eligibility prerequisites to constitute a valid
certification..... Defendant, thus contend that Bell Atlantic is not entitled to payphoDe
compensation, because it has not provided the IXCs proof positive that it satisfied the
compensation eligibility prerequisites. including the requirement that the LEC remove
intrastate payphone subsidies from its in11Ut8te ratC5•..,

14. To resolve the complaints before us. we must dctennine whcd1er Bell Atlantic's
letters to Defendants. which state that the LEC bas complied with each compensation
eligibility prerequisite, constitute a valid certification triggering a plymem obligation by
Defendants. Specifically. we must determine whether the ten» "certification," as set forth in
the Order' on Reconsideratiot4 requires a LEe to demonstrate to the IXC payor that the LEe
has complied with each payphone compensation prerequisite. The Commission has not
specifically defined the term "certification" in the context of payphone compensation. The

did DOC negate an !XC's oblipriOlI to pay paypbonc compensation. BIINtIfl Coding Digit W"JWoT Order. 13 FCC
Red at 4998. The pnwisioD of c:odins digits is oot part of the Commission's~on "requirement" and is
not at issue in this order.

See BeD Atlamit; Reply Brief at I.

See Bell AtiantidFromier Joa 8wemart at 2; Mel Answer at para.. 12.

4) Sse. e.g.. CompIaiDt lit ~.bibic B (sating., "{e]nclosed an: ~eatioDsCOIIfirming IbM each of the Bell
Atlantic: local excIumge companies bIIs met all requirements established by the [Commission] far cligibility to
reccive paypbone compenurian. j.

... Sa Frt.IIItiet AJISwIr III pn. 40; Mel Answ8r at para. 7•

• J S- BeD AtianticIFrontier Joint Statement lit 2 (staling that one of the disputed filets is that "Bell
Atlantic bas faikd to demonstnlte that it removed paypbone subsidies from its iubastate races for telephone
exchmge ex' exchaop access servicc·); $(l(f also Mel ADswer at pII'lII. 8. 12. All:bougb Defendants coatmJd that
Bell Atlamic must demODlll'D tbIIl it has satisfied eas:h pn:RqUisite to pawboae compensaDaII, J:)efeQdaIlts'
main cballenp to BclJ Atlantic's certif"lCatiad lecter.5 is Bell AtIaDtic's fai.Iun: to prove 0DIl ,.nicu18r pren;quisite ­
thIS removal of inInsIate subsidies..

11
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• 7

courts repeatedly have recognized the authority of agencies to interpret the agcnqr'S own
rules.· For the reasons discussed below, we fiDd that the term "certification" as set forth in
the On/er on Recomlderatioll does not requUe a LEe to demonsttatcto the satisfaction of the
rxc payor that such LEe has satisfied each compensation eligibility prcrc:quisite. Rather, we
find that the term IIcertification" as set forth in the Ortkr on R«onsiderOliOll requires that a
LEe be able to attest authoritatively that such LEe indeed bas complied with each
prerequisite. Therefore, we CODClude that Bell Atlantic's letters to Defendants, wbi~ attested
that Bell Atlantic bad complied with each prerequisite, constitute a valid certification such
that Defendants were obligated to pay Ben Atlantic paypboue compensation.

B. A vaUd eertifieatioll U set forth ill the 0,..,. Oil RtitCOasUktwtio. requira ...
attestatioD of eoaapliaDce Dot • demmutratiOD of compliaDce..

15. In the Order on Reconsitkration. the Commiss\on stated that to be eligible to
receive payphonc compensation. a LEe "must be able to certify" that it had satisfied the
prerequisites set forth in the Payphone Orders. 47 In requiring that a LEe "must be able to
certify," the Commission declined to rcquiIe LEes to provide a certification to a state or
federal regulatory agency. or any other entity. Instead, the Commission simply required that
the LEe be able to certify its compliance.... The Commission also specifically declined to
require LEes to obtain a formal certification from either a state or federal regulatory agency
to be eligible for compensation.49 The Bun:au Intrastate Tariffing Waiver Order. however,

"' See Udall v. TaIbtum. 380 U.S. 1. 16-17 (l96~); set!! aUo Nati.onDl A.uocialion ofReguk#oly Utility
Commissioners v. FCC, 746 F.2d 1492. IS02 (D.C. Cir. 1914) (stating that the Commission's iDteipretatioll of its
own poli~ics lIDd regulatioas is entitled to "par dsf'erence" and dud "!be administrative intcrpn:Wioo is of
controlling weight unless it is plainly l!IrTDIlCOUS or incansistedt with the rcguJahon-") (c:itaCioDS omitted)•

Order on RM:oruideratlon. 11 FCC 1t.cd lit 21,,293-94. para. 131.

•• As discussed above, Ibe Commission eslablished requinmu:ats dull LEe paypbglHl service pmvidcrs
must satisfy prior to beiq elisiblc to receive pet~J1 compeDSBtiOD. To SIIisfy some of these ~ircments.

LECs may have to file taI'im or other documents with either II 51Jdc or fedenl Commission. The certification
requircmeDt, however. is distiDct &om the individual p.ren!qUisites, aDd does not requite a LEe paypboae servi~

provider to file my fonnal cmiflc:Mioo with a state or fcdcraJ agCD~ ill order 'CO satisfy such a ccrtificatiOD. As
discussed infra. ill the BurctmI~ Tariffing WaitIeT 0rdtR-. the Bureau permitted the IXCS to f'eqUESt a
certification from the LECs. Thus. we must detamiDe what Sldisfics the LECs obliplic:ll1 to provide such a
cenifiealion to the IXC$.

.. See Second 1Wporr and 0t-tJer. 13 FCC Red at 1710. pin. In..9; I. aBo B_ Coding DIgU wan-­
Ordltl-, 13 FCC Red at s001.Q2. para. 4 (emphaaiziDa1bat there are no Slate or fedtnl ccrtificlltiOli
requin:mCDts).

12
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permits an IXC payor to request such a een:i1ication from the LECs.~
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16. We conclude tbat: "certification" as set forth in the Order 011 Reconsideration
requires a LEC to attest that it has complied with each compensation eligibility prerequisite.51

In the Order on Reconsideration, the Commission required a LEe to "be able to eenitY" that
it had satisfied the compeusation eligibility prerequisites.n The Commission did DOt set fonh
any specific requirements for such a certifieation." lherefore, we find it appropliate to
examine the use of the ordinary meaning of the term "to certifY' 10 deramiDe a basis for a
certification. Black's Law Dictionary defines "certification" as "the fannal assertion in
writing of some fact . - . ,"" and to "certify" as "[t]o antbcDtieate or voudl for a thing in
writing."" Similarly, Webster's Dictionary defines "certify" as "to attest authoritatively" and
"to attest as being true or as represented or as meetinl a standard...56

17. The CommissioD also has used this common memDll8 of the term "to certify"
in other conteXIS where it bas not identified specific criteria to constitute "ccniJication." For
example, the Commission's definition of "certify" in the context of a fonnaI complaint
proceeding requires that "[t]be signature of aD attorney or party shall be a certificate that the
attorney or patty bas read the pleading, motion or other paper; that to the best ot his or her

so See BIITfI#t4 /""a:rtate TariJfing Waiwrr 0nitJr. 12 FCC Red at 21,380, pam. 22.

SI As stated above. the 0NMr on~tNI does not J1!qWre a L£C to provide 811)' form of a
certification to the IXC payor (or to allY other entity). Instead, the Order 011 Recort.sideration merely requires
that aLEC "m-= be able to certify." The rcquiremeDt dIIIt a LEC "be able to certify" is triggered by an lXC
payor's request, as pamiued in the BIII'f!lZU 11fl1'Q$tQt11! Tariffing WaiVeI'" Order. to sec sucb a cc:rtificatiob.

52. Or_ 011 ReconsitJeratlon, 11 FCC R.al at 21,293, para.. 131.

51 We coaclude that WDerc the CommissioD seeks particular criteria 10 amstiIutc certificttion. it stares so
explicitly. See Ben AtIaDQc: bply Brief at 4 (arguing tb8t if the Commissioa bad an..ded for LECs to prove
their eligibilRy. it would have stated so Implicitly). For example, the Commission set for1b specific guidelines
for the paypboae iDdusDy reprdins the resoluUon of disputed ANls. See Ordttr on R6e()IUidDuliOR, 11 FCC
Red lit 21,281.12. ..... 102-104. Likewise. with regard to tariff review P.... in die MatD'ialtQ be Filed in
SrqJpon of /998 AnnrIal Accern TQrljfFlJinp. the Commission (as the titI8 indic:ales) exp1icidy set fon:b filins
requinmleGta aDd stlIted, "[w]e set fonb herein 1hc SlIII1JUrY material tbIt iPCUlllbaIt [LECs] should file to
support the~ nrvisioas to the I1IleS ill their iDtrastJdI: sctVice tariffs... 13 fCC Red 6702 (1991). 11 is thus
sigDificant ben tb8I die Commi__ did IlO1: establish a simillll'iy specific critcriII to satisfy c:enifiaItion in the
Cont8Xt of psypboae COInP""WiOlL

BLACK'S LAw DlcnONAllY at 227 (6th eel 1990).

Id.• 228.

WEBSlER.'S NJNni NEW COlUGIA'TE DlcnCJltllAaY8I 223 (1989).
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knowledge, . . . it is well grounded in fact . . . .liS? Thus, we fiDd that, in this~ the
ordinmy uwaniDg of the certification signifies an assertion or representation by the ccrtifyiJ:Ig
party, not, as Defendants assert, a demoDs1ration of proof of the facts being asserted.

18. We also find that there is nothing in the Payphont! 0rdD'$ to sussest other than
the otdimlry meaning of the tam "to certify." We find Dcfmdams' arguments supponing a
broader meaning of the term "certify" to be unpersuasive. As previously mtpbasized. the
Commission. in the Orthr 011 RecollSltiuDtion, stated ODly that a LEe must be able to certify
that it bad satisfied each compensation eligibility pno:requisite. The Commission did not
institute a separate additional MqUirement that LEes prove in advance to the Commission,
IXC. or 8IlY other entity that the prcrequisit.es bad been met. Nor did the Bun:au in
subsequent orders require LEes to prove to IXC payors that it bad satisfied each
compensation eligibility prerequisite to constitute "certification.It In the Bureou /nt1'astate
TarifJing Waiver Order. the Bureau specifically refused AT&Ts request to clarify that "a
LEe is not eligible for payphone compensation 'until it has provided proof of state action
"erifying the LEC's comp1iancc with section 276 ....,..51 In response, the Bureau reiterated
that the Commission's previous orders required only that a LEe "be able to certify"
compliance with the payphonc compensation prerequisites." The Bureau stated that the IXCs
could request a certification from the LEes.GO Nothing in this Order, however, suggests that
the Commission was creating a new requirement that the IXCs could mandate that LEes

'IT Sse 41 C.F.R.. § t.734(c). sec:tion t.134(c) staleS in full:

The ori8iMl of au pludings lIDd other mbmis!iioos filed by lID)' party sba1l be siped
by that party, or' by 1he pany's 1I1tDrDeY. The siKDinB pBrty shall include in the
documeaC his or he:r address, telephone Dumber. facsimile Dumber ad the date an
which the: doc:umcnt was signed. Copies should be CODfonned to the: origidal. Unless
~fic:ailly required by rule or stIdUb:, plcaclinp need Dot be verified. The sism'"D'C
of an auomey or party !ibaU be • certificate that the auomt:y or parcy has r'CIId the
ple.liP& motion., or other pIIPCr. that to the best of his or her knowledge, iftfonDaticm,
and belief formed after reasonable iDquiry. it is well grounded in fact ad is WIII"fdred
by cxistmI law or a good faith arpman for the CXlaJSiclD., modific:lldon. or reversal of
existing law; aDd thai it is nat inreapowd for the: purposes of delay at for any otJHr
improper purpose.

BrD'f!QJl 11lll'rD1t'M TQrlffmg Waiwrr CJrdGo, 12 FCC Red at 21,377, para. 16.

59 Jd .. 21;310, pIlL 22.

60 As Statal above. the Ordttr on ReconsideratiQn did not require LEes to certify camp1iaace co either a
state 01' fedel'a1 regulatory agcoey or to tile IXC payors. 1D die 1hPwrII1IItr4fllM Ttrifling WDlwlr OrdD', the
Bureau allowed the DeC to request a certifiadiaD &om d1c LEes. The Bureau did POI e:xpad upon the Order
on kconsidBrDrif'»t's requir'a:acuc m. d:le LEe "mUSl be able to cc:rtifyw nor did it require the LEe to~

c:ompliaDce to coastitute eenificatiaL
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provide a factual dcmoDStration of compliaDce to the IXC~ individual sumdards before that
IXC was obligated to pay compensation directed by the sta1Utc and by the Commission's
roles.

19. Thus, with regard to Defendants' specl.tic allegation that ~ll Atlantic must
prove that it has removed intrastate paypbcme subsidies from its rates prior to being eligible to
receive payphone compensation. we find that there is no such requirement. and indeed,
directly coldliets with prior CommissiOD and Burau ordas. In the Payphone 0,._8, when
setting forth the specific guideliDes for the removal of iDtrastab: subsidies, the Commission
did not institute a "proof" requirement Instead. the Commission stated tbat, "pursuant to the
mandate in Section 276(bXl)(8). incumbent LEes must remove ftom their intrastate rates any
charges that :recover the cost of payphones.1161 1be Commission delepred the removal of
intrastate paypbone subsidies to the stata, nobttg that "states must~ the intrastate
rates elements that must be removed to eliminate any intrastate [payphoncl subsidies.~ The
Commission thus required LECs to follow procedures outlined by the state and to be able to
certify that they have taken the nee:essary steps to satisfy the procedures.63

20. Indeed, the i1ucrpretation Defeadants ask us to adopt-that LECs demonstrate
compliance to the IXCs' satisfaction to constitute a certification-would place in the bands of
the IXC payor the ability to determine when, or even it: it should become' obligated to pay
compcusat:ion mandated by the Act. This interpretation not only would constitute an
abdication of the Commission's statutoI'Y obligation under section 276 "to eOSUJ1!l that all
payphone service providers are fairly compensated for each and every • . . calI,..64 but also
would conflict with the authority specifically delegated to the Common Canier Bureau to
determine whether a LEC had complied with each prerequisite. AccordiDg1y. we agree with
Bell Atlantic th&u the ten:n "certification" as used in the PoyphoM o,.der8, does not, and
cannot, require it to prove to each IXC's satisfaction that the LEe bas met the Commission's
payphonc compensation~

61 0rt'JD' onbc""~ 11 FCC Red at 21.)19. para. 193; sa abo JWpon lIIIt:llJrtJ.. II FCC Red
at 20.634. para. 186; 47 U.s..c.. § 216(bXI)(B) (scatiDI in pminent pan m. the Commission sball .-::c
regWcioas 1h8t "disc:oadnue the iD1rutIIIe 8IId interstaIe canier IKXCU c:barzc paypboae service elements aad
paymc:DtS in ctfcct GIl SUGb c:iJdI! of aI8dDlent, aDd aU inDuIaIe and i4tcnbdz payphaac subsidies from huH:
exchanp IIDd exdaanv acc:eas re¥eIIIIeS . • • -).

CI:1 RIpon tmd Order. 11 FCC Red 81 20,634, para. 186.

D S. ill; 3ee abo 0rdIr 011 RM:oraidttnltiox. II FCC RA:d at 21.293, ...... 131.

tA 47 U.S.C. § 276(bX1XA).
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21. We also find Mcrs reliance on Committee to Elect LywlmJ LDRouche v.
Federal DeMO" C01lfllllDio"u to be misplaced. In Committee to Elect LaRouche, the court
reviewed a decision of the Federal Election Commission to withhold from Lyndon LaR.ouc~

a 1976 candidate for the Presidential Domination of the United States Labor Party,
certification to reeeive primary matdUng funds under the Presidential Primary Matching
Payment Account Act. The court found that there is a statutory obligation in the Presidential
Primary Mmcbing Payment Account Act that the candidate certify his eligibilily to the FEC.
The court also noted~ punuanI to statute, the FEC must review the submission, determine
whether the candidate bas satisfied the FEe's eligibility requiremeDts such that the candidate
should receive fimdiul, and certify its findings to the Secretaay of the Treasury for payment.
if appropriate. Therefore, the court held thal Petitiom:r's submission of a notarized statement
was insufficient to satisfy his eligibility threshold and stated that the petitioner must provide
additional doewnentation demonstraJins that he bad met the threshold.lit This case is simply
inapposite to the cmrent dispute.

22. Unlike the statute at issue in Committee to Elect LtlRouche, scetion 276 docs
not contain any certification rcquircmc:DIS. Inco~ in this instance.~ are only required
to interpret the meaning of Commission orders statins that LEes "must be able to certify"
compliance and tMt IXCs may request such a certification. Absent explicit requirements in
the Act or tbcsco~ it is fimlly within our discretion to interpret these orders using the
common meaning of the term "to certify" as previously described.61 Nothing in section 276
requires a LEe to certify to any entity that it has satisfied the prerequisites to receiving per­
calI compensation. Nothing in section 276 requires the state or the Commission to certifY to
the IXC that such prerequisites have been meL Finally, neither section 276 nor the
Commission's orders requires the CommiS$ion or auy other entity to review a LEC"s
certification to determine if a LEC is eligible to receive per-eall compensation, and if so. how
much compensation that LEe should receive. We therefore conclude that neither section 276
nor the Commission's rules and orders authorize the IXC to review a LEe's submission and
determine, based on its analysis of whether the prerequisites have been DIet,w~ aLEC

6J 613 F.2d 834 (D.C. Cir. 1978).

M Sa itt aI 842.

" See Udall Y. TtJIbIIan, 380 U.S. I. 1~17 (1965); sl!I! also NatIonDJ A6aocitlllon ofRep/«QI'Y Utility
CQnUlliJrsi~ l'. FCC. 746 F.2d 1492. 1!02 (D.C. Cir. 1984) (staDaa tbIt the Commissioa's DUSptetatiGID of its
own policies aDd regubIioo$ is edtitled to "gnm de£ereDce" and .. "the adaI.iaiItnd:iv Ulrt:lprecMion is of
COiltrolliq weight unless ir: is plaiDly c:l'I"ODeOWI or incoDsistatt with die rqu.IIdoa.") (ciDdicms omiUed).
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".
should receive pcr-eall COIIIJ"CDsation.6I

23. We conclude mat Bell Atlantic's ~eation letters satisfy the Commission's
requirement that a LEe "must be able to certify" as set forth in the Order Oil ReconsiMration.
In the instant case, Bell At1aDtic provided signed letters from its leptesentatives attesting that
it satisfied the Commission's prerequisites to certification. For example, in its initialleaer
seekins compensation. dated June 27, 1997. NYNEX suued tbat"[t]he NYNEX telephone
companies hereby cCJ1ify that they have met the requin:mcIlts established by the
[CoJIUDission] to receive compensation from camera." NYNEX listed each of its companies
and stated that the letter was a certification that each company satisfied tbe prerequisiteS.
NYNEX further stated that M[a]ccordingly. NYNEX is in full compliaDce with the applicable
reqUirements as set forth in the Payphone Orden. ,,10 Similarly, Bell Atlantic. on behalf of its
companics, stated "[e]nclosed are Certifications confinning that each of the Bell Atlantic local

61 To the ccmtrwy. the Bureau specific:alJy bes Slated that "LECs dud have certified to the JXC that they
comply with the requiremems of thE PaypItorM 0r't2n mUll RQive per-a11 compeusatioD... BurrDII Codbtg
DigU Waivei' Or(Je. 13 FCC Ral at 5001-02. para.. 4.

69 Complaint (Frontier) at Exhibit A; CompJaim (Mel) at Exhibit B.

70 Complaint (Frollber) at Exhibit A; ComplaiDl (MCl) at Exhibit B. Specifically. the letters state that
"[t]he NVNEX telephone companies hereby certifY that they bave met the requiremems l!SDIblisbcd by the
[Commission] to receive compensIdioD from carriers ... [as] wen initiaUy set forth by the Commission in
pansgraphs 131 and 132 of the [Order 011 Racmusa.arloll] in the Pt.typJton. .RRcltDSificiJtlon Proceeding, and [ ..
. ] clarified and modified by S\lbsequeftt Orders." NYN£>C ccnified the following:

1.) NYNEX bas ill effective COSC IICCOUDtiDg DUIIlUB1 (CAM) fllins.
2.) NYNEX ba$ an eff'ecUve iuteaStltte eCL· uvUf re8ecting a reduction fIX'

deregulated paypboar: COSII and reflectiDg additional multi-liDe subsc:ribcr line
char&e (SCLl revenue.

3.) NYNEX bas effcctiyc bIIJ'astate tariff raliDgs reflecting the removal of cbmges that
recover the costs of paypbones aDd lillY inaastaU; subsidiES.

4.) NYNEX bas dereaulafed and rec:1JIssified the value of paypbone CUSIDIIIer pn:mises
cquipmem (CPE) aDd rehired COSIS 81 required in the Report anti Order.

S.)· NYNEX bas iD cfti:Ict Dlrrastale tIIriffs for basic: paypbaoe service (for "dumb" and
"smart" ptIYPhones).

6.) NYNEX bas in effilc;t iDtrasWe lII1d inrerstate tariffs for UDbundJed f\mctioaaUlies
associated widl those tiDes.

7.) NYNEX bas aD approved Comparably Efficient Interconncctioa (CEI) plaD for bllSic
payphODe services lIDd unbundled functioaalities prior to receiving compeosatioD.

NYNEX also provided the followiq:: (1) a scatemeQt that NYNEX IuId informed the Sbda tbII it bad complied
with the "new servic:cs test'" set forth by the Burau; and (2) a stIItmDCdt dmr it had filed r'II8 chaages required in
the existing intrasIare tariftls SO as to satistY the "'new services test' an my unbundJc:d t\metionalities tbat WCR

DOC d1ClD in compJiam:e." Id
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exchange CODJPBIlies has met all requirements established by the Federal CODJunmicatious
Commission for eligibility to receive payphouc compensation . . . ...,1 Bell Atlantic provided
a separate certificstiOD for each company.72

24. As derailed above, to constitute a certification the LEe must assert tbat it has
complied with the compensation eligibility prenquisites. The BlI1'fUIU Intrastate TarqJing
Woiwr Order SIIIted that an IXC colJld teqUCSl "a certific:atioa for each praoequisite."
Accordin&1Y~we find tb8t a sarisfeetory certification would attest that tbe LEe had satisfied
each compe:nsatiao eligibility prerequisite.7J We fiDd that Bell Atlantic's letters of
certifieatioD clearly meet this staDdard.

25. In addition to stating that it had complied with each pruequisitc, Bell AtlaDtic's
letters listed each requirement sepaaate1y aDd stated how it satisfied each prerequisite.74 For
example. Bell Atlantic provided compliace matrices iDdie:ati:aa the t8rift" approval date
reflectiDg intlastate subsidy removal aDd the appmval date of a eEl p1BD where appropriate.
We found above that certification req11ires an attestation that the LEe has complied with each
compensation eligibility prerequisite. Thus. Bell Atlantic DOt only _sfied its obliption to
attest to its compliance. but also provided specific information to the IXC concemiDg
compliance. In light of such thorough filings. Defendants had DO basis for refusiDg to pay
compcusatiOD.

C. EJiPbillty Dllpates

26. Frontier contends that a dispute as to a carrier's eligibility to rcc:eive payphone
compensation after cextifieation negates an !XC's obligation to pay payphone compensation.75

In support of its plsi~ Frontier compares its present dispute reptding payphone
compensation eligibility to how disputed ANIs are resolved. According to Frontier, a carrier
is not required to pay compcDSBtion on disputed ANIs until "'a LEe makes a positive
identification of an iDstalled payphone.''''N5

71 CompIaiDt (F1'UIIticr) • &hibil 8.

n See BWWIII InlrtlJllQle T..;/fiItgw~~, 12 FCC R.cd. 21.,310, para. 22.

74 Leuer to MicbaeI NiJbu, MDap.RepJatory, AUmrtlFroatier fram Paul V. FranciscbcUi. Vic;:s

President·~e PlaDning At Re-EnIiPeeriD& BeUA~ (June 30, 1997).

7' s.. FI'OIltier Brief' at 8.

70 ld (citiaa bpon tmd OrdIr, 11 FCC Reel at 20.597.98. pma. 113).
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27. We reject Frontier's contc:DtioD. The Commission establisbed specific
procedures to resolve disputed ANIs.T1 In contrast, although the BUI'etlU Intrartllte Tariffing
Waivei' Or_ permits IXC payors to request a certificatioD from the LECs,71 we baYe
specifically stated mat IXCs 1IIIUt pay eompemation upon :receipt of the LEes certification..79

There is no exception to this absolute obliption to pay upon receipt of certifjeanon. As
noted above, the Payp~Orden deJepted to the Bureau the authority to determine whether
a LEe had complied with the prerequisites to paypIume colDJlCDS81iOD.10 IXCs questioning
the veracity of aLEC's eertificatioo are obligated to cballenp the LEe's compliance may
initiate a procecdiDg at the Commission.

28. In the insbmt matter. neitbcI' Frontier nor MCI have availed tbanseJves of this
remedy, but instead have undertaken the remedy of sclf-bdp by refusiDI to pay compensation
mandated by Oul' rules. As we have stated in other contexts, such self-help zemedies are
stTon8ly disfavored by the Commission.ll We empbasi2.e that aLEC's certificaUOD letter docs
not substitute for the LEe's obligation to comply with the requiJemeuts as set forth in the
Payphone Orden. The Commission consistently has stated that LEes must satisfY the
requirements set forth in the Paypho_ Orders, subject to waivers subsequently granted, to be
eligible to receive compensation. Determination of the LEC's contpli8ftC.t\ however, is a
function solely within the Commission's and state's jmisdietion. As stated~ the
Commission specifically delegated to b Common Carrier Bureau the authority to determine
whether a LEe has complied with the compensation eligibility prc:lequisites.12

D. Dam....

29. We conclude above that Bell Atlantic's letters constitute an adequate
certification, such that these letters triggered Defendants' obligation to pay payphone
compensation. The Commission bifurcated this proceeding into liability and damages phases.
Th~ in accordance with section 1.722(b) of the Commission's rules. the compbQl'ant may

.,., Sa 47 C-FJl. § 64.1310(eXl), (2);~ abo RItpon t»Id 0nW. II fCC ked at 20-'98, padS. 113-14.

71 SM 1htIY4It~ Ttzrif/i1Ig Wan.- Order. 12 fCC Red 8121.,310, pam. 22.

I' sa MCJ r,IecOllllftlllliCtJliol C"".,~ op;";e,, and 0rdIr. 62 FCC 2d 703. 70s.06 (1976)
(swing dull a WSIOOlcr may DOl witbbokl payIDCIIt of propedy billed tuifted dIIqes for \fGhmtariIy ordered
services).

a Sat $rqwtI pIlL 19.
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tile a supplCJJ1alUl1 complaint for ctamaaes within sixty days of the release of this order.0

IV. BELL A1LANTIC'S MOTION TO STRJKE

30. On September 17, 1998, Bell Atlantic filed a moDon to strike FJ!OI1tiers
opening brief. Bell Atbmtic arsnes that the Commission Should strike FroDtier's brief because
the brief ignored the issues that the Collm.'dssion directed the pertics to brief and iDsrcad
addIessed questions tbal tile Commission rejected as issues for bricfiDg." On Septemba' 24,
1998, Fron1icr filed a reply to Bell AtJautic's motion to suib mel argued 1bal it directly
"addressed the issues identified by Commission staff for briefiDs.1S We deny Bell A1lantic's
motion to sui.kc. Frontier's brief did address issues set forth by tile CoJ:mnissioD. To the
extent Frontier addressed matters beyODCl tile scope of the issues set forth for this briefing, we
did not consic:lcf those Ul'JD1eDts.

v. CONCLUSION AND ORDERING CLAUSES

31. In com;:lusicm, we find that Bell Atlantic's letters to Defendants satisfY the
Commission's certification requiremenl. We also find that DefezWmt's argumentS that Bell
Atlantic was required to demonstrate comp1iaDce to their satisfaction are without mait for the
reasons stated above. Under Defendants' theory, the IXC would be the ultimate judge of
whether the LEe payphoDc service provider had complied with the CommjS"rion's roles and
orders. 1bis outcome is l.lIIaCCeptable. First, such a construct would allow the !XC to delay
paying compensation indefinitely. second, the statute requires tba! the Commiuion "CDSUl'e

all payphone service providers are fairly compensatal for each . . . call" made from a
payphone.1O The Commission has not---and cannot~legate this statutory n:quirmnent to
IXCs. Therefore, we conclude that Bell Atlantic is entitled to receive per-eall compensation
from Frontier aDd MCl.

32. Accordingly, IT IS ORDERED, pursuant to Sections 1, 4(i), 40), 208, and 276
of the Communications Act of 1934, as amended. 47 U.S.C. ii lSI, lS4(i), 1S4(j), 208, and
276, that the instant complaint filed on July IS. 1998. by Bell AtIantic-De1awaIe, Inc., Bell
Atlan1ic-MarylJaJa Inc., Bell Atlantic-New Jeney, IDe., Bell Atlmtic-PCDIIIYlvaDia, IDe., Bell
Atlantic-Virginia. Inc. BeD Atlantic-Washington, D.C., Inc., Bell Atlantic-West Virginia, Inc.•

D 47 C.F.Jl. § 1.722(b).

.. Medon ID SIrib 11 I.

8S ~ ID Maticnl 10 SIrike • 1.

.. 47 u.s.c. f 276.
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New York Telephone CornpBDY aDd New England Telephone IIud Telesaaph Company against
Frontier CommUDicatiODS Services Inc., Frontier Communications 1DtematicmallDc.. Frontier
Communieatioas of the WestlDc•• Frontier Communications·North Central Region IDe..,
Frontier CommunicatiODS of New England IDe.. and Frontier CommUSJicatiom of the Mid
Atlantic Inc. IS GRANlED TO THE EXTENT INDICATED HEREIN.

33. IT IS FURTHER. ORDERED, pursuant to Sections 1,40). 4(j). 208. and 276 of
the Communications Act of 1934. as amended, 47 U.S.C. §§ lSI. 1S4(i). 154(j), 208, aDd
276. that the inmDt complaiDl filed on July IS. 1998, by Bell Atlantic-Delaware. IDe.., Bell
Atlantic-Maryland, 1Dc., Bell Atlantie-New Jersey, IDe.. Bell Adentic-Pamsylvania. IDe., Bell
Atlantic-ViqiDia, Inc. Bell Atlantic-Washington. D.C., Inc.• Bell At1aIl1ic-West Virginia, Inc.,
New York Telephone Company and New England Telephone aDd Telegraph Company against
MCI Communications ColpOl'Btion IS GRANlED TO !HE EXTENT INDICATED HEREIN-

34. IT IS FURTHER. ORDERED that Bell Atlantie MAY FILE a suppJemmtal
complaint for damages within sixty (60) days pursuant to Section 1.722(bX2) oftbe
Commission's rules, 47 C.F.R. § 1.722(b).

35. IT IS FURTHER ORDERED that Bell Atlantic's motion to strike is DENIED.

FEDERAL COMMUNICATIONS COMMISSION

O&C~~ t!.
Lawrence E.. StrickliDg
Chi~ Common Carrier Bureau
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